STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16,014
g

)

Appeal of )

| NTRODUCTI ON

The petitioner has appeal ed a 1997 decision by the
Department of Social and Rehabilitation Services finding that
he sexual |y abused a seven-year-old child when he was si xteen
years old. The Departnent has noved to dism ss the appeal
claimng that the Board is collaterally estopped from decidi ng
the matter because it has already been decided by a Vernont
famly court in the context of a juvenile delinquency

petition.

FI NDI NGS OF FACT

The parties agree that follow ng facts are accurate and
pertinent to the notion to di sm ss:
1. After receiving a report in May of 1997 of
sexual abuse of a seven-year-old boy and conducting an
i nvestigation, the Departnent substantiated the event and
found that the abuse was perpetrated by the petitioner,

who was then sixteen-years-old. The petitioner was
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informed in witing of the substantiation on Novenber 21,
1997.

2. The petitioner was subsequently the subject of a
del i nquency petition based on the sane facts founded by
the Departnent. The petitioner was represented by
counsel during those proceedi ngs and an evi dentiary
heari ng was hel d thereon on June 8, 1998 before a Vernont
famly court judge. Follow ng the hearing, the Judge
decl ared the petitioner a delinquent child concl udi ng
"beyond a reasonable doubt” in a witten finding dated
July 2, 1998 that the followi ng were the operative facts:

1. [ The victim is eight years old.

2. On or about the time alleged, [the victinm was

alone in his father's house when [the petitioner],

who was about 8 years older than [the victim threw

[the victim on the bed forcefully. [The

petitioner] said, "The barn door is open." (neaning

his fly was open) and he intentionally fondled [the
victims] penis in alewd and | ascivi ous manner.

[ The victim was wearing underpants and the touching

was done outside the underwear but through the open

fly of his pants.

Foll owi ng the event, [the petitioner] warned [the
victim not to tell anyone about what he did.

3. The petitioner appealed the court's findings on
July 31, 1998 alleging error regarding the adm ssion of
evidence at the evidentiary hearing. He al so appeal ed the

| ater disposition of the Court placing himin the custody
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of SRS. Before the matter could be decided by the
Suprene Court, the petitioner turned eighteen and the
state noved to dism ss the matter as noot because he
could no longer remain in custody as a juvenile.

4. The petitioner did not oppose the notion to
dismss. He did not informthe Supreme Court that the
findings m ght not be noot because they could be used by
SRS to support its substantiation if the petitioner
shoul d request an expungenent hearing. The petitioner's
counsel was aware that this could occur fromhis own
experience and he had, in fact, nade such an argunent to
avoid a nootness dismssal in a prior case handl ed by
him The prior case was di sm ssed as noot by the Suprene
Court w thout comment on counsel's argunent regarding
SRS' s potential use of the findings. He interpreted that
di sm ssal w thout coment as neaning that the Court would
not entertain such an argunment to defeat a cl ai m of
nootness in future cases. He, therefore, did not raise
it in this case.

5. The appeal was dism ssed as noot by the Suprene
Court on March 30, 1999. The petitioner has not noved to

vacate the findings of the famly court.
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6. On June 17, 1999, the petitioner requested a
hearing to expunge the finding agai nst himof sexual
abuse. SRS, asserting that the finding was based on the
identical facts found by the famly court judge on July
2, 1998, noved to dismss the matter. The petitioner
opposed the notion to dismss arguing that it is unfair
to use those findings against himsince they were not
subject to judicial review by the Suprene Court due to

t he noot ness di sm ssal .

ORDER

The matter shall not be di sm ssed because the Board is
required by law to grant or deny the expungenent request.
However, SRS shall not be required to retry the facts and the
Board shoul d adopt the findings of the famly court. Based on

those findings, the petitioner’s request to expunge is denied.

REASONS
When SRS places a person's nane in a central registry as
t he perpetrator of sexual abuse, that person may apply to the
Human Servi ces Board for an order expunging the record because
the facts relied upon are not accurate or because a reasonable

person could not conclude that the facts anmounted to abuse as
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that termis defined in the registry statute. 33 V.S A

4916(h). Because it is the function of the Board, not the
famly court, to interpret the nmeaning of abuse in the

registry statute, K G v. Dept. of Social and Rehabilitation

Servi ces, Docket No. 99-346 (June, 2000). The Board nust draw
its own conclusions about whether the facts presented in any
matter before it justify inclusion in the registry. A finding
by a Court that a fact neets the definition of abuse in a
crimnal or juvenile | aw standard does not automatically mean
that it will neet the standard set forth in a registry
statute. Once an expungenent request is received, the Board
must carry out its duty of making this determ nation

The Board is also required to find facts based upon
certain evidentiary rules. However, it is a well-settled rule
inthis state that a tribunal is precluded fromallow ng the
relitigation of factual issues which have already been decided
in another tribunal provided certain criteria are nmet. The
criteria established by the Vernont Suprene Court are as
fol |l ows:

(1) preclusion is asserted agai nst one who was a party
or in privity with a party in the earlier action;

(2) the issue was resolved by a final judgnment on the
merits;
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(3) the issue is the sane as the one raised in the |ater
action;

(4) there was a full and fair opportunity to litigate
the issue in the earlier action; and

(5) applying preclusion in the later action is fair.

Trepanier v. Cetting Organi zed, |nc.
155 Vt. 259, 265 (1990)

There is no dispute that the first three criteria for
preclusion are nmet. The Departnent seeks preclusion against
the petitioner who was not only a party, but indeed the
subj ect of, the juvenile court delingquency action. The issue
was resolved by a final order of the famly court. And, the
factual issue in the prior case is the sane as in this case--
namel y what sexual activities took place between the
petitioner and the younger boy. The petitioner’s objection to
preclusion relates largely to the last two criteria, whether
he had a full and fair opportunity to litigate the issue in
the earlier action and whet her applying issue preclusion
agai nst himwoul d be unfair.

The Suprene Court has set out several factors to consider
in determ ning whether there has been a full and fair
opportunity to litigate a matter in the prior forum including
the incentive to litigate, the foreseeability of future

l[itigation, the | egal standards and burdens used and the
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procedural opportunities available in that forum Supra at
265. Using these factors as a departure point for analysis of
this question, the follow ng nust be concluded. First, the
petitioner had a great deal at stake in the prior matter,
nanmely his adjudication as a delinquent child with the
concom tant Court remedi es of custody and detention. He was
al so aware at the time this was being litigated that his nane
had been placed in the registry based upon the sane facts
making it entirely foreseeable that facts found on this issue
by the famly Court would be controlling in any request to
expunge the record. The petitioner had plenty of incentive to
aggressively litigate this matter during the prior action.
Secondly, the petitioner had procedural safeguards which
are not available to himin this forum He had the right to
and recei ved appoi nted counsel to represent him He had a
right to all of the rules of civil procedure, including
di scovery, which he would not have had in this forum He had
evidentiary rules applied in his case which are stricter than
t hose used by the Board which has a “rel axed hearsay rule”
t hereby granting himgreater protections against arbitrary
fact-finding. Finally, the standard which the Departnent had
to meet to fulfill its evidentiary burden was higher in the

famly court which required that a finding be made “beyond a
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reasonabl e doubt” whereas the Board's civil standard only
requires the proof of facts by a “preponderance” of the

evi dence. The petitioner certainly had a full and fair
opportunity to litigate the issue in the prior forum an
opportunity which had safeguards attached to it which are
superior to those found in adm nistrative Human Servi ces Board
heari ngs.

The petitioner argues, however, that he did not have a
full and fair opportunity to litigate this issue in the prior
forum because he was not able to obtain judicial review on the
merits due to the Court’s finding that it was noot. The
opportunity for judicial reviewis not one of the criteria
specifically set out by the Vernont Supreme Court to enpl oy
i ssue preclusion. That criteria had been adopted by sone
courts outside of this jurisdiction as the petitioner points
out. However, even if the petitioner is correct that the
ability to appeal should be a factor taken into consideration,
that factor does not weigh in his favor in this matter. The
petitioner did have the right to file an appeal with the
Suprene Court and he took full advantage of this right. The
petitioner also had the right to oppose the state’s request to
dism ss the matter as noot and to explain to the Court why the

findings should not be allowed to stand even if he was now an



Fair Hearing No. 16,014 Page 9

adult subject to SRS custody. The petitioner, even though
represented by experienced counsel, did not oppose the notion
to dism ss even though his counsel was aware that the case

m ght not have been totally noot. The fact that the Court
appeared not to heed such an argunent in a prior case is not
sufficient reason for failing to raise it in this case. If it
coul d be concluded that the process was ultimately “unfair” to
the petitioner, it is largely because the petitioner failed to
t ake advantage of opportunities available to him not that

t hose opportunities did not exist.

The final analysis in this situation nust be whether
applying preclusion in this matter is “fair”. In addition to
the fairness to the petitioner which has been discussed above,
this anal ysis must consider the fairness to the Departnent and
the victimas well. No doubt relitigation of this issue would
require the Departnent to summon the sanme w tnesses who
testified over two years ago regarding events which had
occurred over a year before that. The likelihood that the
W t nesses’ nenories may have faded is all too real. More
inmportantly, the victimhinself may be required to testify
again and be re-subjected to the sane difficulty and
hum | iation which nost often acconpani es children (and adul ts)

who are required to testify about sexual abuse. Requiring a
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child to tal k again and agai n about the sexual abuse with the
possibility of the acconpanying trauma is not an acceptable
procedure for an agency and appeals Board that has the
obligation to protect children fromfurther trauma and abuse,
unl ess it cannot be avoi ded.

If the petitioner’s argunent is accepted, virtually al
cases invol ving of fenses by teenaged juveniles wuld have to
be retried because nootness due to age is al nost always an
issue by the time the case cones up on appeal. The better
course in this matter would seemto be to ask the Court to
reconsi der the nootness finding since the Court itself has set
the standards for issue preclusion which would require the
Board to adopt the findings of the juvenile court.

Since the Board nust adopt the juvenile court findings
under the Trepani er standard, the Board nust consi der whet her
these findings neet the definition of sexual abuse as set
forth in 33 V.S. A 4912. That statutes defines “sexual abuse”
as foll ows:

“Sexual abuse” consists of any act or acts by any person

i nvol vi ng sexual nolestation or exploitation of a child

including but not limted to incest, prostitution, rape,

sodony, or any lewd and | ascivious conduct involving a

child. Sexual abuse also includes the aiding, abetting,

counseling, hiring, or procuring of a child to perform or
participate in any photograph, notion picture,

exhi bition, show, representation, or other presentation
which, in whole or in part, depicts a sexual conduct,
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sexual excitenment or sadomasochi stic abuse involving a
chi | d.

33 V.S. A § 4912(8)
The findings of the Court nmake it clear that the
petitioner sexually nolested a younger child and engaged in
l ewd and | asci vious conduct with him As such, it nust be
concluded as a matter of |aw that the petitioner was the
perpetrator of “sexual abuse” as defined in the above statute.
As such, his request to expunge the registry record is denied.
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